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March 24, 2005

VIA FACISMILE AND U.S. MAIL

Mr. Kenneth Feinberg

Office of the Administrator

Computer Associates Restitution Fund

P.O. Box 19587

Washington, D.C. 20036


Re:
Shareholder Assistance/Fund Distribution

Dear Mr. Feinberg:


I submit the following comments on development of a distribution plan for the Computer Associates Restitution Fund on behalf of the State of Wisconsin Investment Board (SWIB).

SWIB is a public pension fund administering approximately $70 Billion in assets.  I wrote to you on February 16, 2005 offering assistance to you as the Administrator concerning the development of a distribution mechanism for the Computer Associates Restitution Fund (“Restitution Fund”).  As mentioned in the letter, an article appeared in the New York Times on February 13, 2005, titled “Giving Away Lots of Money is Easy, Right?” in which it is suggested that there has not been much public input forthcoming as to the development of a fair and equitable distribution scheme for the $225 Million restitution fund established in the Computer Associates securities litigation enforcement action taken by the Securities and Exchange Commission and the U.S. Justice Department.  SWIB acquired and maintained ownership of approximately 350,000 shares of Computer Associates common stock on September 30, 2000, and also held shares of Computer Associates through an index fund. 

SWIB has had substantial experience in securities class action settlements and with distribution of settlement funds in those actions.  We recognize that Courts, when approving a plan allocating funds among class members, have emphasized that such plans be “fair adequate and reasonable.”  In re Oracle Sec. Litig., No. C-90-0931-VRW, 1994 WL 502054, at *1(N.D. Cal. June 18, 1994);Beecher v. Able, 575 F.2d 1010, 1016 (2d Cir. 1978)(District courts enjoy “broad supervisory powers over the administration of class-action settlements to allocate the proceeds among the claiming class members ……equitably.”); In re Gulf Oil/Cities Serv. Tender Offer Litig., 142 F.R.D. 588, 596 (S.D.N.Y. 1992).  We also recognize that the SEC, in particular, is vested with broad discretion in fashioning and accepting distribution plans for restitution and disgorgement funds. See SEC v. Certain Unknown Purchasers, 817 F.2d 1018 (2d Cir. 1987); SEC v. Levine, 881 F.2d 1165 (2d Cir. 1989); SEC v. Wang, 944 F.2d 80, 84 (2nd Cir. 1991)(distributing plan will be approved if it is “fair and reasonable”); SEC v. Finacor Anstalt, 1991 WL 173327, at *3 (S.D.N.Y. 1991).

In making a recommendation as to how to distribute Restitution Fund monies (which are substantially less than shareholder losses), the Administrator should seek to maximize the amount of money that investors will receive who incurred realized losses from Computer Associates’ misconduct alleged in the SEC and U.S. Attorney actions. Any recommendation concerning distribution should contemplate returning funds to those injured investors as quickly as possible while minimizing administrative costs associated with the Restitution Fund. 

 We believe that these goals, including determining whether a plan of distribution is fair and equitable, should take into consideration such factors as (i) how investors are notified of by the Administrator or his recommendation of a plan of distribution; (ii) the scope of the class of investors that purchased Computer Associates’ common stock during the period January 1, 1998 through September 30, 2000 (the “class period”), if applicable; and (iii) how to determined the price for potential damaged shares while employing damage estimates based on a selected class period.

In accomplishing these goals, we believe any equitable allocation of the Restitution Fund among a class of shareholders should ensure that shareholders of Computer Associates common stock that are eligible to receive proceeds from the fund are afforded adequate notification and permitted an opportunity to comment on any proposed distribution before it becomes final.  One option to accommodate such notification could be to post the Administrator’s recommendation on a website dedicated solely to this matter. The notice would give those shareholders eligible to participate a period of time within which to comment on the Administrator’s recommendation. 

We also recommend that the Administrator hire a damages and valuation expert to assist in developing and recommending a plan of distribution that allocates the Restitution Fund fairly among eligible shareholders. In re Oracle Sec. Litig., No. c-90-0931-VRW, 1994 WL 50204, at *1 (N.D. Cal. June 18, 1994); accord In re Computron Software, Inc. Sec. Litig., 6 F. Supp. 2d 313, 321 (D.N.J. 1998); In re Aetna Inc. Sec. Litigation., MDL No. 1219, 2001 WL 20928, lt*12 (E.D. Pa. Jan. 4, 2001). The goal of the valuation expert should be to identify an objective damages estimation methodology that would provide the Administrator with a way to estimate the damages sustained by eligible shareholders and recommend a formula for distribution based upon the net value of the present Restitution Fund.

For the valuation expert that is selected, steps she might take, would include obtaining an understanding of the allegations raised in the SEC and U.S. Attorneys Office complaints and the relationship such allegations have to economic evidence of losses sustained by shareholders.  Such an expert may find it appropriate to construct a so-called “event study” and “event analysis” incorporating mathematics, market commentary and experience to produce a reasoned explanation of the price movement of a shareholder’s securities.  The resultant damage per share would be based on a recognized damages methodology.  The most commonly used methodologies are the “constant dollar ribbon,” the “constant percentage ribbon” or the “constant value” formula.
  This would assist the Administrator in determining the damage at which eligible shares would be compensated.  Further, a valuation expert would need to apply an appropriate methodology to determine which shareholders are entitled to the monies from the Restitution Fund.  The methodology used for determining eligibility would presumably estimate the timing of purchases and sales of shares during the class period.  As the Administrator may be aware, there are various methods employed by damage experts to estimate whether shares were purchased during a class period, were either held through the end of the class period or sold prior to the end of the class period.  For example, three such methods or formulas frequently used by damage experts include the FIFO (“first in, first out”) method, the LIFO (“last in, first out) method and the net/net method.

We have reviewed the March 15, 2005 Forum Report’s comments appearing on the Forum for Shareholder of Computer Associates website. The Forum’s Panel appears to contemplate accepting the argument made by some that any distribution be based on “ownership” injury rather than on “trading“ injury.  SWIB believes that adopting such an approach would not fairly allocate the Restitution Fund given the fact that those shareholders who suffered substantial trading losses were clearly not fully compensated for such losses in the class action lawsuits.     

Accordingly, it makes sense for the Administrator to consider turning for guidance to the related class action lawsuits filed earlier against Computer Associates.  Certain efficiencies might ensue by using the class action distribution plan and valuation expert methodology accepted by the court in In Re Computer Associates Class Action Securities Litigation, Master File No. 98 CIV. 4839 (E.D. N.Y)(September 19, 2003).  A determination would need to be made whether the allegations and class period in those class action claims are similar to those arising out of the SEC’s complaint and the U.S. Attorneys action alleging accounting fraud misconduct.  This approach has previously been recommended and employed in other distribution fund cases involving the SEC. See SEC v. Lucent Technologies, Inc. et al., Civ. Action No. 04 cv 2315 (WHW) citing,  SEC v. System Software Assoicates, Inc., Civ. No. 00 C 4240 (N.D. IL)(EEB)(Sept. 26, 2003)(dkt.#55); SEC v. Stephen L. Holden, Civ. No. 01 C 7463 (N.D. IL)(Oct. 30, 2003)(dkt. # 52), and SEC v. ClearOne Communications, Civ. No. 03-CV-55 (Mar. 12, 2004, D.UT)(DAK) (dkt. #93).     


Please let us know if SWIB can assist the Administrator in any way in recommending a plan of distribution that is fair and equitable to eligible shareholders of Computer Associates’ common stock.






Sincerely,






Keith Johnson






Chief Legal Counsel

� A review of the methodologies used in class settlement and distribution cases indicates that there is no one formula that can be used to calculate damages for distribution purposes.  The Second Circuit, where Computer Associates is situated, like many other courts, has tended to accept the so-called “constant ribbon” method of calculating damages to  eliminate market-related losses when calculating damages in securities class action cases.  Many damage experts use the constant ribbon method in conjunction with event analysis or event studies to obtain a damage estimate for eligible shareholders.






