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Progress of Proposal to Revise Management of Dell Appraisal Case 

Based on your comments and on the advice of legal counsel regarding the recently 
reported concerns about the conflicting duties of lead counsel in the Dell appraisal case,1 the 
Cavan petitioner has submitted the following response to Magnetar Capital’s motion for their 
control of the case: 

• September 15, 2015, In Re: Appraisal of Dell, Inc. (Consol. C. A. No. 9322-VCL): 
Petitioner Cavan Partners Response to Magnetar Funds’ Cross-Motion for 
Appointment as Co-Lead Petitioners, with Exhibit (9 pages, 360 KB, in PDF format) 

Summarizing the response, it supports Magnetar’s view of a need for court action to 
assure appropriate representation of legitimate claimant interests, but requests the court’s 
consideration of alternatives to Magnetar’s proposed solution. Cavan specifically suggests that 
the Court simply resolve the eligibility challenges of T Rowe Price before proceeding further 
with the trial of valuation issues, according to the statute,2 so that the existing Lead Counsel will 
one way or another be relieved of any conflicting duties and be able to devote its expertise and 
knowledge of the case to the interests of all remaining, legitimate claimants. 

If the court decides that the valuation trial should proceed before determining the 
interests of Lead Counsel’s clients, however, the Cavan response asks that the court resolve the 
concerns about control by some alternative to the Magnetar proposal that would not diminish the 
rights of all other petitioners to be heard. 

The court has suggested scheduling its hearing of the Magnetar motion on either 
September 25 or 28, and we will of course report developments.  

GL – September 16, 2015 
Gary Lutin 
Chairman, The Shareholder Forum 
575 Madison Avenue, New York, New York 10022 
Tel: 212-605-0335 
Email: gl@shareholderforum.com  

                                                                 
1 See the August 25, 2015 Forum Report: Response to Proposal for Revised Management of Dell Appraisal Case. 
2 See Delaware General Corporation Law, § 262. Appraisal Rights, Section (h): “After the Court determines the 
stockholders entitled to an appraisal, the appraisal proceeding shall be conducted in accordance with the rules of the 
Court of Chancery, including any rules specifically governing appraisal proceedings.” 

This report can be viewed online at http://www.shareholderforum.com/dell/Project/20150916_report.htm
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

IN RE APPRAISAL OF DELL, INC. ) Consolidated 

 ) C.A. No. 9322-VCL 

 

 

PETITIONER CAVAN PARTNERS RESPONSE TO MAGNETAR 

FUNDS’ CROSS-MOTION FOR APPOINTMENT  

AS CO-LEAD PETITIONERS 
 

Petitioner Cavan Partners LP (“Cavan”), by and through its undersigned 

counsel, responds to the Magnetar Fund’s1 motion to modify the Consolidation 

Order2 by supporting the view that the Court should ensure that the interests of the 

Non-G&E Claimants—whose rights to appraisal of their Dell shares are not 

challenged—are adequately represented.  However, Cavan does not support the 

specific modifications of the Consolidation Order proposed by the Magnetar Funds, 

and instead respectfully proposes that the Court eliminate the conflicting interests of 

Lead Counsel by resolving the entitlement challenges to the majority of Lead 

Counsel’s petitioner clients prior to the trial on valuation.  

1. To more effectively understand its own investor interests as a claimant 

for Dell appraisal rights, as well as to understand its responsibilities as a named 

petitioner for the investor interests of other claimants, Cavan asked the Shareholder 

                                                           

1 Capitalized terms used but not defined herein shall have the meanings ascribed to 

them in the Magnetar Fund’s moving brief. 
2 Specifically, paragraph 6 of the Consolidation Order states: “G&E is hereby 

appointed Lead Counsel in the Consolidated Action for the purpose of prosecuting 

the appraisal on behalf of the appraisal class.”  
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Forum to review and report the views of other investors and professionals relating to 

the issues addressed in the Magnetar Fund’s motion.  Accordingly, the Shareholder 

Forum distributed and publicly posted a report on August 20, 2015 seeking 

comment on the following observations: 

A. Interests of petitioners with challenged claims may differ from those 

of other claimants.  If there is a significant risk that a petitioner’s 

claim may be ineligible for appraisal rights, and thus entitled only to 

the offer price without interest accrual, that petitioner’s interests may 

be best served by a rapid resolution of the case without regard to 

valuation.  This interest has become very significant since Dell and 

T. Rowe Price have established a briefing schedule that does not 

require the petitioners to file their answering brief until the end of 

January 2016, rather than the usual month, so that a court 

determination of eligibility and possible appeals will leave this issue 

open until long after a valuation. 

 

B. The manager of petitioning accounts may be concerned about 

minimizing liability.  Assuming investors in the petitioning funds may 

seek to hold the fund manager responsible for amounts that would have 

been realized but were lost because the appraisal rights were not 

effectively established, then the fund manager may have a practical 

financial interest in minimizing the value of those potential claims.  A 

lower settlement or valuation award, for example, would reduce the 

amount of the fund manager’s possible liabilities to its investors. 

 

Based on comments it received from the August 20 report, the Shareholder Forum 

distributed and posted a second report, dated August 25, 2015 (“Forum Report”), 

which is attached hereto as Exhibit A.   

2. It is apparent that, unlike the other petitioners, a majority of the G&E 

Claimants face a significant risk that their shares will be ineligible for appraisal 

rights, and that the responsible fund managers may be liable to their investors for 
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any lost appraisal rights and interest accruals.   

3. On the same day that the Magnetar Funds filed their motion for 

appointment as co-lead counsel, Dell and the G&E Claimants filed a stipulated 

briefing schedule regarding Dell’s Motion for Summary Judgment that does not 

require this Court to determine eligibility issues until several months after the trial 

on valuation.  Therefore, it appears that the G&E Claimants have created a situation 

in which Lead Counsel would continue to have primary duties to the “class,” whose 

interests may differ from those of their clients.  

4. If the challenges to the G&E Claimants’ entitlement to appraisal are 

resolved prior to trial, the sequence that is set forth in the appraisal statue,3 there 

would be no need to modify the Consolidation Order or take any other action.  

Resolving whether the G&E Claimants are eligible for appraisal rights would 

eliminate the conflicting interests, and thus allow Lead Counsel to devote its 

expertise and understanding of the case to the benefit of all entitled claimants. 

5. While resolution of the eligibility issues prior to this Court’s trial on 

valuation would require the Court to reconsider the briefing schedule negotiated by 

the G&E Claimants and Dell, the stipulated schedule was submitted for court 

approval on the same day as the filing of the Magnetar Fund’s motion for 

                                                           
3 Section 262 (h): “After the Court determines the stockholders entitled to an 

appraisal, the appraisal proceeding shall be conducted in accordance with the rules 

of the Court of Chancery, including any rules specifically governing appraisal 

proceedings.” 
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appointment of co-lead counsel.  Accordingly, the briefing schedule was not 

addressed by the Magnetar Funds in their motion, so there has been no opportunity 

for the interests of the Magnetar Funds or any other petitioner to be heard.  

6. If the Court decides that the case should proceed without first resolving 

the eligibility challenges of Lead Counsel’s clients, Cavan respectfully requests that 

the Court consider an alternative to the Magnetar Fund’s proposed modification of 

the Consolidation Order that does not diminish the rights of other named petitioners 

to be heard. 

FISH & RICHARDSON P.C. 

/s/ Jeremy D. Anderson  

Jeremy D. Anderson (#4515) 

222 Delaware Avenue, 17th Floor 

P.O. Box 1114 

Wilmington, Delaware 19899 

(302) 652-5070 

Dated: September 15, 2015 Attorneys for Cavan Partners, LP 
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Response to Proposal for Revised Management of Dell Appraisal Case 

The comments some of you have offered on the proposals presented in last week’s 
motion by petitioners managed by Magnetar Capital,1 and on the preliminary summary of the 
issues they raised, 2 have been very helpful in defining the interests of Dell investors with 
unchallenged appraisal rights. 

We will be asking counsel for the Cavan petitioner to present these interests for the 
court’s consideration, and will appreciate your further comments on the following points and any 
additional concerns to refine what we report. 

1. Reliance upon counsel representing challenged petitioners: The lawyers engaged to 
represent the petitioners managed by T. Rowe Price have a primary duty to serve those
client interests. As indicated in the Magnetar motion and previous Forum reports,3 the 
recently discovered eligibility issues of the T. Rowe Price petitioners make their interests
different from – and possibly opposed to – the interests of claimants with unchallenged
appraisal rights. Counsel for the T. Rowe Price petitioners should therefore not be 
expected to also serve the unchallenged claimants as contemplated in their appointment 
as “Lead Counsel” prior to the disclosure of conflicting interests.

2. Proposal of “Co-Lead Counsel” arrangement: Questions have been raised about the 
need to create a new “Co-Lead” arrangement rather than simply appoint a substituted
Lead Counsel to perform the duties that are defined by the court’s existing Consolidation
Order. The provisions of that Order already support the active involvement of any 
petitioner’s counsel, so that substitution of a new Lead Counsel would allow counsel for 
the T. Rowe Price petitioners to participate as much as they could in the role of a newly 
defined “Co-Lead Counsel.” The simpler form of leadership may also be more efficient,
of course, in terms of orderly progress as well as costs.

3. Proposal to establish “Co-Lead Petitioners,” generally: Nothing could be found in the 
existing Consolidation Order, or in the statute establishing appraisal rights,4 that provides 
for an official “lead” designation for petitioners. Whether permissible or not, the motion 
did not explain how the creation of this legal position would benefit the process or the 
interests of claimants. Many Forum participants, it should be noted, believe they can rely 
upon Delaware’s appraisal of fair value partly because of the well-tested rules for an 

                                                             
1 See August 19, 2015, In Re: Appraisal of Dell, Inc. (Consol. C. A. No. 9322-VCL): The Magnetar Funds’ Cross-
Motion for Appointment as Co-Lead Petitioners and for Appointment of Their Choice of Co-Lead Counsel. 
2 See the August 20, 2015 Forum Report: Inviting Comments for Response to Dispute Between Dell Appraisal 
Petitioners. 
3 See the July 2, 2015 Forum Report: Delays in Management of Dell Appraisal Case. 
4 See Delaware General Corporation Law, § 262. Appraisal Rights. 

This report can be viewed online at http://www.shareholderforum.com/dell/Project/20150825_report.htm
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orderly court proceeding that provides rights for all petitioners to be heard. Revisions to
allow management of the process like a securities class action would raise concerns about 
ultimate investor interests in their commitments of long term capital to corporate 
enterprises.

4. Consideration of candidate if court establishes “Lead Petitioner” control: If the court 
decides to create authority for the proposed “Co-Lead Petitioners” or a single “Lead 
Petitioner,” it is assumed that any appointment would be subject to determining whether 
a candidate has any relationships with Dell or its private equity investors, or any direct or 
derivative interests in Dell’s debt securities. It is also assumed that the court would define 
a process for participation in a review by other petitioners whose rights would necessarily
be conceded to the “Lead Petitioner.”

Simply stated, it appears that the existing Lead Counsel (a) has duties that conflict with 
the interests of unchallenged claimants and (b) has not been voluntarily providing information as 
expected of either a Lead Counsel or an officer of the court. We should of course rely upon the 
court to decide how this can be most effectively resolved, but for the court to do so investors 
must satisfy their responsibilities to inform the court of their interests. 

GL – August 25, 2015 
Gary Lutin
Chairman, The Shareholder Forum
575 Madison Avenue, New York, New York 10022
Tel: 212-605-0335 
Email: gl@shareholderforum.com  

This report can be viewed online at http://www.shareholderforum.com/dell/Project/20150825_report.htm
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CERTIFICATE OF SERVICE 

 I hereby certify that copies of Petitioner Cavan Partners Response To 

Magnetar Funds’ Cross-Motion For Appointment As Co-Lead Petitioners 

with Exhibit A were served on counsel below via LexisNexis File & ServeXpress 

on September 15, 2015:   

GRANT & EISENHOFER P.A. 

Stuart M. Grant (DE #2526) 

Megan D. McIntyre (DE #3307) 

Michael J. Barry (DE #4368) 

Christine Mackintosh (DE #5085) 

123 Justison Street 

Wilmington, DE 19801 

(302) 622-7070 

sgrant@gelaw.com 

mmcintyre@gelaw.com 

mbarry@gelaw.com  

cmackintosh@gelaw.com  

Attorneys for Petitioners T. Rowe Price Equity Income Fund, Inc., T. Rowe Price 

Equity Series Inc., T. Rowe Price Equity Income Trust, T. Rowe Price Funds, T. 

Rowe Price Institutional Equity Funds Inc., T. Rowe Price Science & Technology 

Fund Inc., T. Rowe Price US Equities Trust, and Morgan Stanley Defined 

Contribution Master Trust; Tyco International Retirement Savings and Investment 

Plan Master Trust; Northwestern Mutual Series Fund, Inc.; The Bureau of 

National Affairs, Inc.; John Hancock Funds II-Equity Income Fund, John Hancock 

Funds II-Science & Technology Fund, John Hancock Variable Insurance Trust-

Science & Technology Trust, John Hancock Variable Insurance Trust-Equity 

Income Trust, John Hancock Funds II-spectrum Income Fund; Prudential 

Retirement Insurance and Annuity Company; The Milliken Retirement Plan; 

Manulife US Large Cap Value Equity Fund; Curtiss-Wright Corporation 

Retirement Plan; and Geoffrey Stern 
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John L. Latham, admitted Pro Hac Vice 

Susan E. Hurd, admitted Pro Hac Vice 

ALSTON & BIRD LLP 

One Atlantic Center 

1201 West Peachtree Street 

Atlanta, GA  30309-3424 

(404) 881-7000 

John.latham@alston.com 

Susan.hurd@alston.com  

   and 

Gidon M. Caine, admitted Pro Hac Vice 

ALSTON & BIRD LLP 

275 Middlefield Road, Suite 150 

Menlo Park, CA  94025-4008 

(650) 838-2000 

Gidon.caine@alston.com 

   And 

Charles W. Cox, admitted Pro Hac Vice 

ALSTON & BIRD LLP 

333 South Hope Street, 16th Floor 

Los Angeles, CA  90071-3004 

(213) 576-1048 

Charles.cox@alston.com  

RICHARDS, LAYTON & FINGER, P.A. 

Gregory P. Williams (DE #2168) 

John D. Hendershot (DE #4178) 

Susan M. Hannigan (DE #5342) 

Andrew J. Peach (DE #5789) 

One Rodney Square 

920 North King Street 

Wilmington, DE 19801 

(302) 651-7700 

williams@rlf.com  

hendershot@rlf.com  

hannigan@rlf.com  

peach@rlf.com  

   and 

Thomas A. Uebler (DE #5075) 

COOCH AND TAYLOR, P.A. 

1000 West Street, 10th Floor 

Wilmington, DE 19801 

(302) 984-3800 

tuebler@coochtaylor.com  

 

 

Attorneys for Respondent Dell Inc.  

 

PROCTOR HEYMAN LLP 

Samuel T. Hirzel, II (DE #4415) 

300 Delaware Avenue, Suite 200 

Wilmington, DE 19801 

(302) 472-7315 

shirzel@proctorheyman.com  

Attorneys for Petitioners Magnetar Capital Master Fund LTD, Magnetar Global 

Event Driven Mast Fund LTD, Spectrum Opportunities Master Fund LTD, and 

Blackwell Partners LLC 

       /s/ Jeremy D. Anderson   

Jeremy D. Anderson (DE No. 4515)   

FISH & RICHARDSON P.C. 

222 Delaware Avenue, 17th Floor 

Wilmington, DE  19899-1114 

(302) 652-5070 

Attorneys for Petitioner Cavan Partners, LP 
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